PROJECT NO. 27084
PUC RULEMAKING TO REVISE
CUSTOMER PROTECTION RULES

§
§
§

PUBLIC UTILITY COMMISSION
OF TEXAS

ORDER ADOPTING NEW §§25.487 – 25.490
AS APPROVED AT THE JUNE 18, 2003 OPEN MEETING
The Public Utility Commission of Texas (commission) adopts new §25.487, relating to
Obligations Related to Move-In Transactions; §25.488, relating to Procedures for a
Premise with No Service Agreement; §25.489, relating to Treatment of Premises with No
Retail Electric Provider of Record; and §25.490, relating to Moratorium on
Disconnection on Move-Out, with changes to the proposed text as published in the March
21, 2003 Texas Register (28 TexReg 2441).

The commission withdraws §25.486,

relating to Establishment of Service for Customers Disconnected for Non-Payment, as
proposed in the March 21, 2003 Texas Register (28 TexReg 2441). Project Number
27084 has been assigned to this proceeding.

The transition from a regulated utility system to a competition-based system of utility
regulation has generated a number of unanticipated problems that have required the
commission, market participants, and customers to implement temporary solutions until
more permanent solutions are developed. One area that has generated problems involves
the switching of customers from one service provider to another. Under traditional
service changes, a customer usually disconnects from one provider before obtaining
service from the new provider. Because the service change could result in the customer
being without essential electric service if there was a delay in the new connection, the
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commission, with the agreement of market participants, instituted a process which
included a moratorium on disconnections during the service change. Although this
process prevented unnecessary service outages, it led to confusion for both customers and
service providers. The primary goal of these rules is to standardize the move-in and
move-out processes, which will reduce the number of customers without a retail electric
provider (REP) of record, reduce the amount of unaccounted-for-energy (UFE) and
implement performance standards to lift the moratorium on disconnections when a
customer moves out of a premise. These rules will reduce costs to market participants,
reduce confusion for customers, and provide certainty in the competitive retail electric
market in Texas. These rules will further the legislative policy and purpose of protecting
the public interest during the transition to, and in the establishment of, a fully competitive
electric power industry.

Comments were received on April 21, 2003 and reply comments were received on April
30, 2003. No request for a public hearing was made within 30 days of publication;
therefore no hearing was held.

The commission received written comments on the proposed rule and registration form
from Reliant Resources, Inc. (RRI), Alliance for Retail Markets (ARM), AEP Texas
Central Company and AEP Texas North Company (AEP Companies), CenterPoint
Energy Houston Electric, LLC (CenterPoint), Office of the Public Utility Counsel
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(OPUC), Electric Reliability Council of Texas (ERCOT), TXU Energy Retail and Oncor
Electric Delivery Company (TXU/Oncor), and Nueces Electric Cooperative (Nueces).

In addition to the proposed new sections, the commission requested comments on the
following questions:

1.

Should the rule allow transmission and distribution utilities (TDUs) to bill retail
customers, for past transmission and distribution charges, who have been
receiving electricity but have not been billed because there is no REP of record
associated with the premise?

AEP Companies, CenterPoint, Nueces, and RRI suggested that it was appropriate to
permit the TDU to bill a customer directly for past transmission and distribution charges
in those instances in which the customer actually lived in the premise and received the
service, but did not pay because there was no REP of record associated with the premise.
RRI did not oppose allowing a TDU to bill end-use customers for wires charges as
proposed in §25.489(g), as long as the TDU is able to justify the charges with verifiable
data and the REP is not required to pass along any such charges to its customers through
its own billing systems. RRI acknowledged that the Texas market structure in general
does not contemplate the TDU having a traditional utility billing relationship with enduse customers, but pointed out that current market experiences suggest that this remedy is
necessary to minimize financial damage experienced by TDUs and REPs as a result of
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customers not paying for service they receive. CenterPoint added that financial harm is
imposed on TDUs if recovery is not permitted, noting that the disconnection moratorium
for move-outs causes the company to lose at least $165,000 per month. CenterPoint
explained that a TDU's rates were based upon the legitimate expenses incurred to provide
electric service and at the time these rates were set, the commission did not contemplate
the moratorium. In addition, CenterPoint argued that failure to bill a customer for energy
used provides an incentive for a customer to not establish service with a REP when
power is already provided.

AEP Companies emphasized that the current TDU tariff already allows the collection of
delivery charges from a customer for periods when the customer has no REP of record.
Under the Initiation of Delivery Service section (Section 5.3.1.1, Initiation of Delivery
System Service Where Construction Services are Not Required) of the TDU's Tariff for
Retail Delivery Service, a retail customer is responsible for selecting a REP and selection
of a REP is a precondition to receipt of delivery service. Thus, according to AEP
Companies, a retail customer who is using power without a REP of record is using the
TDU's delivery system without authorization. Furthermore, AEP Companies referred to
language in Section 5.4.7, Unauthorized Use of Delivery System, which provides that a
person using the delivery system without authorization may be required to pay all
charges, including the delivery charges associated with the estimated amount of
electricity delivered without TDU authorization. AEP Companies emphasized that this
section does not require that the customer use the TDU's system with any intent to
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defraud. Thus, AEP Companies asserted that the customer should be charged for the use
of the delivery system, so long as the TDU can reasonably support its claim that a
particular customer occupied the premises during the period in which the consumption
occurred and can show that it reasonably estimated the consumption for that period.

OPUC argued that retail customers should not be billed if the termination request was not
made by the previous REP or electric utility, when appropriate, or if a termination request
was not processed. If, however, there is no indication that a termination was or should
have been made, OPUC would not oppose backbilling the retail customer.

ARM and TXU/Oncor opposed allowing a TDU to bill retail customers who have no
REP of record because it is inconsistent with the market structure, would cause
significant customer confusion, and would negatively affect customer education
concerning the competitive market. ARM stated that this practice would put REPs in an
awkward position of running interference between the TDU and the customer.

In

addition, ARM argued that allowing TDUs to directly bill customers would likely prove
to be a disservice to many innocent customers, noting that the TDU will not likely know
who to bill or whether the current occupant of the premise was the occupant during the
period when service was received without a REP of record. TXU/Oncor pointed out that
after unbundling, Oncor no longer has a mechanism to bill such charges to end-use
customers, and, even if it were possible, in the majority of cases it would not be costeffective to devote the resources required to investigate and prove that a particular
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customer was actually the responsible party for prior usage at a premise with no REP of
record. TXU/Oncor noted that the processes in proposed §25.489 and §25.490 will
largely remedy the problem of customers with no REP or record and, therefore,
recommended deletion of proposed §25.489(g). TXU/Oncor asserted that the benefits of
allowing TDUs to recover these costs do not outweigh the significant customer confusion
and practical challenges and expenses that would be caused by such a rule.

At a

minimum, TXU/Oncor proposed that the commission make any backbilling permissive
instead of mandatory.

In reply, AEP Companies noted that, contrary to TXU/Oncor's situation, it has not found
the costs associated with backbilling to be prohibitively high and should not be barred
from backbilling because of mere speculation regarding these costs. AEP Companies
also noted that ARM's comments are unwarranted because it is reasonable to expect that
the TDU's bill would contain TDU contact information for customers.

The commission agrees with ARM and TXU/Oncor that a TDU should not be allowed to
bill end-use retail customers for wires charges solely for the reason that there was no
REP of record.

The competitive retail market structure in Texas is unique in that

customers no longer have a direct relationship with the TDU. REPs are responsible for
billing and customer service in the new market structure, not the TDU. Allowing TDUs
to bill end use customers directly would cause customer confusion because customers
would receive a bill from a company that is not their chosen electric provider and which
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is a company that the customer could never choose as their electric provider. In addition,
the commission does not agree that providing TDU contact information on bills for wires
charges is sufficient to resolve the customer confusion issue. TDU call centers and
customer service groups are not likely to be sufficiently staffed and trained to
communicate with customers about TDU bills because these functions largely moved to
the affiliated REP when the integrated utility unbundled.

While the commission agrees with AEP that a moratorium on disconnecting service when
a customer moves out was not contemplated when TDU rates were approved, the
financial impact of the moratorium has been felt by REPs as well, because the cost of
unaccounted-for-energy at such premises is charged to all REPs in the market. Allowing
the TDU to directly bill for wires charges only injects customer confusion that is likely to
harm REPs, while not allowing those REPs to recover their losses.

A TDU may bill an end-use customer only in conformance with its approved tariff. The
standard Tariff for Retail Delivery Service referenced in substantive rule §25.214(d)
(relating to Terms and Conditions of Retail Delivery Service Provided by Investor
Owned Transmission and Distribution Utilities) requires the TDU to bill the retail
customer's REP except in certain specific instances listed in Section 5.8.2 of the tariff.
Section 5.8.2 does not authorize the TDU to directly bill the retail customer when the
customer has no REP of record.

A separate provision of the tariff, Section 5.4.7,

Unauthorized Use of Delivery System, allows the TDU to bill a person found to be using
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the TDU's system without authorization. The commission finds that Section 5.4.7 is
intended to primarily address situations involving meter tampering or bypass, or other
instances in which the customer, or its agent, has engaged in fraud or misrepresentation
in order to avoid payment for services. These were expected to be the only situations in
which a customer would not have a REP of record. Language in this section of the tariff
relating to "replacement or repair" of damaged meters and costs relating to "installment
of protective facilities or of relocation" of the meter to prevent future unauthorized use
are consistent with this intent. The tariff does provide that unauthorized use could occur
by "other means," but that language should be interpreted in a manner consistent with the
other provisions of Section 5.4.7, which imply an improper act by the customer before
the use is deemed to be "unauthorized." The circumstance where a large number of
customers have no REP of record is largely a result of the moratorium on disconnection
on move-out, and was not contemplated when the market rules and tariffs were
developed.

The commission acknowledges that it is possible, given the moratorium on disconnects
on move-out, a customer could take advantage of the moratorium by: (1) knowingly
request a move-out from their REP, with no intention of actually vacating the premise
because they became aware that the premise would not actually be disconnected; or (2)
move into a vacated premise where the power was still energized and intentionally not
choose a REP because they are aware that they will not be billed by a REP). These
circumstances could be construed as unauthorized use.
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However, it is also certainly the case that a customer could have no REP of record in
circumstances where the customer was not attempting to obtain service by improper
means: (1) a customer's REP inadvertently requests a move-out for a premise; (2) a
customer's enrollment or move-in request is not completed properly, due to a failure
somewhere in the transaction pipeline; (3) a customer believes that he is enrolled with a
REP and has in fact been receiving estimated bills from a REP, but the TDU does not
show a REP of record in its system; or (4) a customer moves into a premise and enrolls
with a REP, but a prior tenant did not.

In any of these cases, and potentially others, a current customer might receive a bill for
prior months' wires charges after the customer either made extensive attempts at enrolling
with or believed he or she was enrolled with a REP and thus had a good faith belief that
their usage was authorized. Additionally, some customers may have been receiving and
paying bills from a REP during the period of time for which the TDU would back-bill
them. Lastly, the customer may not have been physically in the premise for the period in
which the charges are being assessed.

The determination of whether or not a particular customer's use is considered an
"unauthorized use" under the tariff should be made on a case-by-case basis. However,
the comments indicate that there is confusion concerning whether the lack of a REP of
record for a particular account should be considered an "unauthorized use" under the
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tariff. In order to clarify the confusion concerning the TDU's ability to directly bill an
end-user customer, the commission is amending the rule to specify that direct billing is
only authorized in those instances specified in the TDU's tariff that conforms to the
commission's standard Tariff for Retail Delivery Service. Additionally, the commission
is amending the rule to reflect that the lack of a REP of record, standing alone, does not
constitute an "unauthorized use" under the tariff.

Finally, the commission agrees with TXU/Oncor that the processes in proposed §25.489
and §25.490 will largely remedy the problem of customers with no REP of record, on a
prospective basis. New §25.490 permits the moratorium on disconnections on move-outs
to be lifted if a TDU meets the performance standards established with respect to timely
initiation and reconnection of service for customers. If a TDU meets standards of new
§25.490, then it may begin disconnecting service to premises on a move-out requests,
thus reducing the incidence of service locations without a REP of Record. Also, new
§25.489 provides a process by which a TDU will be able to expeditiously remedy a
circumstance where a service location does not have a REP of record by disconnecting
service after providing proper notice. As such, no premise should be without a REP of
record for a sustained period of time.

For these reasons, the commission amends §25.489(g) to clarify when a TDU may bill
customers directly for wires charges and to clarify that the mere lack of a REP of record
for a premise does not constitute unauthorized use under the tariff.
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If backbilling for past TDU charges is appropriate, should the TDU be required
to pass the charges through the customer's REP, or should the TDU be permitted
to bill the customer directly?

CenterPoint recommended that the TDU pass the backbilling charges to the customer's
REP because it follows the market design established by the Public Utility Regulatory
Act (PURA) (i.e., that only REPs render bills directly to the customer). In support of its
position, CenterPoint referred to PURA §39.107, which provides that a TDU must bill a
REP for non-bypassable delivery charges and that a TDU can only provide billing agent
services to a customer on behalf of a REP. Moreover, CenterPoint pointed out that it
does not have the system capability to directly bill an end-use customer due to the redesign of its billing systems to prepare for the retail market. ARM strongly opposed
CenterPoint's recommendation, noting that it was wholly inappropriate to put the REP in
the position of collecting charges incurred by a customer when the customer had no
relationship with the REP.

AEP Companies, RRI, and Nueces recommended that the TDU bill the customer directly
for all justifiable charges that were incurred while the customer was without a REP of
record. After a customer selects a REP, RRI suggested that the selected REP bill the
customer only for charges that were incurred while the new REP was the REP of record
and that the TDU submit a bill to the customer within 35 days after the date the customer
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is switched to the new REP. RRI strongly opposed CenterPoint's recommendation to
pass the charges through to the customer's REP, noting that it would lead to more
confusion than if the TDU billed the customer directly. RRI noted that if a customer with
no REP of record begins service with a new REP, and that REP issues the customer a bill
for changes incurred prior to the period the customer/REP relationship was established,
the customer is likely to question the legitimacy of those charges. According to RRI, this
practice would likely lead to increased complaints, as well as a negative perception of
competition in general. Nueces added that the TDU would be in a better position to
address the questions and disputes that would arise.

AEP Companies indicated that when no REP is identified for the customer for the period
in question, the customer's new REP cannot bill the customer for service used by that
customer for that prior period. Therefore, according to AEP Companies, the only way
the TDU can bill for delivery service is to directly bill the customer. AEP Companies
noted, however, that it would be appropriate for the TDU to bill the REP in instances in
which the customer had a REP but that fact was previously unknown to the TDU.

However, ARM and TXU/Oncor argued that the TDU should not be allowed to bill
customers directly for past wires charges or to pass these charges to the customer's REP
to bill the customer and serve as the collection agent for the TDU. They noted that direct
billing by TDUs would cause customer confusion and that passing charges through to the
REP would impair the customer's relationship with the REP and would financially
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obligate the REP for wires charges during a time period when the REP had no
relationship with the customer.

According to ARM, the customer is arguably not

obligated to its current REP for such charges and the risk of those unpaid charges should
not be inappropriately shifted from the TDU to the REP. Nonetheless, if the commission
determines that a customer should be billed for wires charges incurred when a customer
did not have a REP, ARM suggested that the only reasonable mechanism would be for
the TDU to bill the customer directly.

After reviewing the initial comments, RRI indicated that it would support a decision to
prohibit backbilling by the TDUs in this situation.

The commission agrees with ARM and TXU/Oncor that TDUs should not be allowed to
bill customers directly for past wires charges except as authorized by their tariffs. The
commission also agrees that the TDU should not pass these charges to the customer's
REP to bill the customer and require the REP to serve as the collection agent for the
TDU.

The commission agrees that direct billing by TDUs would cause customer

confusion and that passing charges through to the REP would impair the customer's
relationship with the customer and would financially obligate the REP for charges
incurred by the TDU during a time period when the REP had no relationship with the
customer. The commission, as indicated above, amends §25.489(g) to prohibit a TDU
from billing customers directly for wires charges except in accordance with its
commission-approved tariff.
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Should the rule limit the TDU's backbilling to six months?

RRI suggested that any rule addressing backbilling of TDUs be consistent with rules
pertaining to REPs and should apply prospectively.

OPUC asserted that a TDU's backbilling should be limited to six months, consistent with
the reasons behind §25.28 of this title (relating to Bill Payment and Adjustment) and
§25.480(e) of this title (relating to Bill Payment and Adjustments). Nueces agreed and
noted that the customer should not be required to pay the accumulated charges for the
past period all at once.

ARM indicated that in situations in which a customer actually had a REP yet did not
receive a bill from that REP (e.g., if ERCOT's database failed to identify the REP of
record), the REP should be able to bill for all charges incurred by the customer while
served by the REP, including the TDU's wires charges. Moreover, ARM suggested that a
REP be allowed to backbill the customer for charges over six months if both the REP and
the TDU can produce records to justify such charges as being the responsibility of the
current customer at that premise. ARM pointed out that the Texas Civil Practice and
Remedies Code §16.004(3) limits the collection of a debt to four years and that ARM
was unable to identify any authority that would allow the commission to shorten this for
the provision of electricity.
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Further, AEP Companies argued that a six-month limitation on TDU backbilling in
proposed §25.489(g) is contrary to Civil Practice and Remedies Code §16.070, which
prohibits a contract or agreement from providing a limitation period shorter than two
years. AEP Companies also emphasized that any removal of the statutory limitations
with regard to overbilling is inconsistent with case law that holds that agreements in
advance to waive indefinitely the statute of limitations is contrary to public policy. In
addition, AEP Companies argued that a state agency has no authority to adopt a rule that
is inconsistent with state law, citing Railroad Commission of Texas v. Arco Oil and Gas
Co., 876 S.W.2d 473, 481 (Tex. App—Austin 1994, writ denied) and Gerst v. Oak Cliff
Savings and Loan Association, 432 S.W.2d 702, 706 (Tex.—1968).

Further, AEP

Companies contended that the commission has neither an express nor implied grant of
authority to alter the limitation periods.

According to AEP Companies, if the

commission has authority to address limitations by virtue of its authority over billing, the
commission can harmonize such authority with existing law by setting a limit on
backbilling that does not conflict with the Texas Civil Practices and Remedies Code
§16.070 (i.e., set the limit for longer than two years).

Even if the rule limiting

backbilling were found to be lawful, AEP Companies indicated that there are strong
policy reasons for not applying the rule when the failure to bill earlier was due to
circumstances beyond the TDU's control.
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ARM generally agreed with AEP Companies, but emphasized that the commission
should recognize that tension might exist if a REP can be backbilled for more than six
months yet be unable to collect these charges from its customers, either because a
customer cannot be found or because seeking recovery would irreparably harm the
customer-REP relationship.

Even if market participants may legally be entitled to

backbill more than six months, ARM indicated that it does not seem realistic that market
participants would now attempt to bill for charges that have heretofore been recognized
as uncollectible. ARM also proposed requiring TDUs to bill charges within three billing
cycles and requiring REPs to bill charges within six billing cycles from the cycle in
which the charges were incurred. According to ARM, the TDU's obligation to submit
usage information in a timely manner should be embodied in the TDU's tariff.

CenterPoint stated that there should be no limitation on a TDU's backbilling in this
situation, noting that neither PURA nor the commission's substantive rules limit a TDU's
recovery of its delivery service charges that have never been billed.

OPUC disagreed with commenters who argued that backbilling for a TDU should be
allowed for a period of four years, consistent with the Civil Practices and Remedies
Code. OPUC noted that the commission already established a backbilling limit for REPs
and the presumed justification is equally applicable to a TDU.
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As discussed in the responses to Preamble Question Number 1, the commission has
amended §25.489(g) to only permit a TDU to directly bill retail customers as permitted
by its tariff and clarifies that "unauthorized use" of the delivery system is not established
merely by the fact that there is no REP of record. The commission also notes that
Section 5.4.7 of the Tariff for Retail Delivery Service governs the ability of a TDU to
directly bill customers for unauthorized use. Therefore, the commission does not find a
need to address that issue further here. The commission agrees that in situations in which
a customer actually had a REP yet did not receive a bill from that REP, the REP should
be able to bill for all charges incurred by the customer while served by the REP,
including the TDU's wires charges, in accordance with §25.480, relating to Bill Payment
and Adjustments.

As part of Project Number 27084, the commission is currently

reviewing §25.480 and will address ARM's suggestions to extend backbilling by a REP
beyond six months during that phase of the project schedule.

Accordingly, the

commission has amended the proposed rule to remove any reference to backbilling limits.

4.

What recourse, if any, should the TDU have if the customer with no REP of
record does not pay the TDU for backbilled wires charges?

AEP and Nueces recommended allowing the TDU to disconnect service to a customer
with no REP of record who does not pay for backbilled wires charges. AEP pointed out
that the TDU tariff (Sections 5.4.7 and 5.3.7.2) authorizes the TDU to suspend or
disconnect service to the customer for unauthorized use of service and to refuse to
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reconnect service until delivery charges are paid. Moreover, AEP suggested that Section
5.3.7.2 of the tariff allows a TDU to suspend service to a retail customer for failure to
comply with the terms of an agreement with the TDU (e.g., for construction-related
service), and Section 5.8.2 permits the TDU to directly bill the retail customer for those
services. Further, AEP argued that no justification exists to treat customers differently
for failing to pay for services depending on whether the services are provided by the REP
and the TDU or services provided solely by the TDU.

ARM argued that in the event TDUs are allowed to directly bill customers with no REP
of record, a TDU should not be allowed to disconnect a customer for non-payment of
wires charges. ARM noted that neither the market nor market rules support giving any
entity other than the affiliated REP or provider of last resort the right to disconnect a
customer for non-payment. In addition, ARM contended that the consequences to the
REP and the customer confusion associated with allowing a TDU to disconnect in these
circumstances outweigh the potential benefits to TDUs. RRI and ARM suggested that
the TDU seek restitution for unpaid debt in accordance with applicable law, such as
through third-party collection agents.

CenterPoint indicated that PURA establishes that the TDU must bill the REP and,
therefore, the REP would be the appropriate entity to render a bill to the customer.
According to CenterPoint, the recourse for the TDU is set forth in the TDU tariff.
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The commission agrees with AEP that the TDU tariff (Sections 5.4.7 and 5.3.7.2)
authorizes the TDU to suspend or disconnect service to the customer for unauthorized
use of service and to refuse to reconnect service until delivery charges are paid.
However, as explained in response to Preamble Question Number 1, the commission
finds that the TDU tariff regarding unauthorized use of a delivery system was never
intended to apply to customers solely for the reason that there is not a REP of record.

As already explained above, the commission finds that §25.489(g) should be amended to
prohibit TDUs from directly billing the end-use customer except as authorized by their
commission-approved tariffs and to clarify that a customer's usage is not considered
unauthorized use merely because there was no REP of record. Under the current market
rules, only the affiliated REP or provider of last resort has the right to disconnect a
customer for non-payment.

§25.486.

Establishment of Service for Customers Disconnected for Non-Payment.

ARM, RRI, TXU/Oncor, and CenterPoint all commented that §25.486 should not be
adopted as proposed because it would create an incentive for customers to avoid paying
their bill by providing an expedited switch for customers who have been or are about to
be disconnected for non-payment. Also, RRI, TXU/Oncor, and CenterPoint all cited
various technical and market design concerns regarding the use of a move-in transaction
for customers who have been or are about to be disconnected.
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ARM argued against the adoption of proposed §25.486, arguing that that the policies
reflected in the proposed rule are not in the public interest. ARM offered that the current
market structure does not balance the rights and responsibilities of customers served by
competitive providers, resulting in higher levels of bad debt expense for competitive
providers in the deregulated market than in the regulated market. ARM stated that the
rights and responsibilities of customers and REPs are not balanced, because the only
consequence for a customer who seeks to avoid paying a bill is being transferred to the
affiliated REP. ARM argued that §25.486 further weakens the balance of rights and
responsibilities between customers and REPs, because the rule creates a special process
that increases incentives for a non-paying customer to switch REPs, rather than pay the
current REP what is owed.

ARM argued that the commission should not reward

customers who fail to meet their obligations to their provider with a benefit not available
to others in the market. To do so makes it even more difficult for REPs to manage their
credit risk, which threatens the viability of competition for all customers, especially
residential customers. Therefore, ARM urged the commission to withdraw §25.486.

RRI stated that proposed §25.486 would create a perverse incentive for customers to
avoid paying the REP of record by switching to a different REP. Additionally, RRI
offered that the rule is not workable in practice. The rule requires the REP to ascertain
whether the customer is being disconnected for nonpayment. RRI argued that such a
question is invasive to customers who are setting up service in the normal course of
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business and unlikely to elicit an honest response from customers who are setting up
service in an attempt to avoid paying their current REP. Thus, the REP will not be able
to determine reliably when §25.486 applies. RRI offered that even if a REP could
determine when §25.486 is applicable, the REP has no practical way of determining if the
out-of-cycle switch can be completed prior to the actual disconnect, as required by
subsection (c)(2).

Rather than requesting that the commission withdraw the rule, RRI requested that the rule
be re-focused. RRI offered that the rule should be used to specify when a REP should
use a move-in transaction, as opposed to a switch request. RRI recommended that a REP
use a switch transaction if the customer who requests service (1) is not a current customer
of the REP; (2) does not indicate that he or she is moving into a premise or establishing
service at a vacant premise; and (3) indicates that the premise for which service is being
requested has power. Conversely, a move-in transaction should be used if the customer
indicates (1) he or she is moving into the premise; (2) he or she is establishing service at
a premise that has been vacant; or (3) the premise to be served is without power. RRI
stated that under these guidelines, the REP does not have to ask every customer whether
there is a pending disconnection. Rather, if a customer with a pending disconnection
requests service, then the REP should initiate a switch and explain to the customer that a
switch can take up to 45 days or more to become effective. At this point, the customer
can ascertain that the pending disconnection may occur before the switch is complete,
and the customer can then determine whether to proceed with the switch or contact the
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If the customer proceeds with the switch and is

disconnected prior to completion of the switch, then the new REP can cancel the pending
switch and issue a move-in transaction.

CenterPoint also argued against adoption of §25.486, because the proposed rule is a
significant departure from the customer protections established for this market.
CenterPoint also stated that the rule conflicts with the application of approved tariffs, and
presents conflicts with existing market systems and designs, which CenterPoint will not
be able to overcome. CenterPoint requested the commission withdraw consideration of
§25.486 because the retail market currently has well-established procedures for
reconnection of a customer's service when the customer has been disconnected for
nonpayment. Under the current market design, a customer that has been disconnected for
nonpayment can reconnect service by either paying the bill or switching to another REP
and requesting an out-of-cycle switch. CenterPoint argued that this market design should
be strengthened, rather than changed, because the proposed changes bypass market
protections that have been built into the current market. A switch transaction allows time
for a customer to receive notice of the pending switch and either accept the switch or
contact ERCOT to cancel the switch. In contrast, a move-in transaction does not allow
for customer notification to prevent slamming, and move-in transactions are forwarded
directly to the TDU's by ERCOT. Thus, using a move-in transaction allows a customer
who has been disconnected for nonpayment to circumvent the market design, which sets
an unhealthy precedent for sustaining sound competition in the retail market.
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CenterPoint suggested that rather than adopt the proposed new §25.486, the commission
should clearly state that a move-in transaction should not be used if the only change is to
the REP of record.

TXU/Oncor also argued against the adoption of §25.486, because the rule would serve as
a roadmap for non-paying customers on how to switch REPs and avoid paying their bill
or getting disconnected. TXU/Oncor stated that, currently, there is an incentive for
customers to pay their bills, which would be destroyed by adoption of §25.486.
Presently, if a customer is served by the affiliated REP or provider of last resort (POLR),
then the customer is at risk for disconnection for non-payment. If a customer fails to pay
the bill and switches to a new REP, then under the current rules, that switch could take
several days to process.

Thus, customers who do not pay are at risk of being

disconnected, even if they switch REPs.

Under the new rules, however, the

consequences of failing to pay one's bill are mitigated, because customers who fail to pay
and switch REPs are afforded an expedited switch process.

In its comments, ERCOT noted that because the rule deviates from the standard use of a
move-in transaction, the commission should clarify that this is the only situation in which
a move-in would be used for an existing customer.

In reply comments, CenterPoint stated that it strongly agreed with the comments of ARM
and TXU/Oncor in that the commission should withdraw §25.486, as opposed to re-
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focusing the rule, as suggested by RRI. CenterPoint stated that the rule unfairly offers an
expedited switch for non-paying customers that is not available to customers in good
standing. CenterPoint also reiterated its position that the proposed rule constitutes a
redesign of the market, circumvents commission-approved customer protections, and
conflicts with existing system and processes used in the market with the application of
approved tariffs.

In reply comments, RRI concurred with ARM and TXU/Oncor that the rule, as currently
written, would have an adverse impact on the market. RRI stated that creating an avenue
in the rules for customers to avoid payment and disconnection is likely to interfere with a
REP's means of holding customers accountable for services rendered. In contrast to
ARM and TXU/Oncor, RRI urged that the commission re-focus the rule to delineate the
appropriate uses of move-in transactions and switch requests. Additionally, RRI stated
that re-focusing the rule would comport with CenterPoint's suggestion that the
commission strengthen the existing market design.

In reply comments, TXU/Oncor concurred with ARM, RRI, and CenterPoint in that this
rule would enable customers to switch from REP to REP leaving bad debt in their wake.
Additionally, TXU/Oncor strongly recommended that the commission withdraw
proposed §25.486.
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In reply comments, OPUC disagreed with the comments of ARM, RRI, CenterPoint, and
TXU/Oncor.

OPUC argued that the REPs already have procedures for requiring a

customer to establish satisfactory credit; thus, the rule provides no inherent incentive for
customers to avoid paying their bills. OPUC noted that it is the REP's obligation to
establish a customer's credit standing and use the credit information and the deposit
procedures as specified in the substantive rules to mitigate financial losses. OPUC also
stated that it cannot be assumed that a customer who is disconnected for non-payment has
been accurately and fairly billed by the customer's REP.

Billing errors have been

common under competition; thus, it is feasible that a disconnection notice could be issued
simply because the REP and customer fail to reach an agreement regarding charges.

The commission agrees with RRI, TXU/Oncor, and CenterPoint that there are various
technical and market design concerns regarding the use of a move-in transaction for
customers who have been or are about to be disconnected. In addition, the commission
agrees with RRI that REPs should not be required to ascertain whether an applicant is
being disconnected for nonpayment by another REP.

For these reasons, the commission declines to adopt §25.486 at this time.

The

commission will consider whether §25.483, relating to Disconnection of Service, should
be amended to address these issues. In addition, ERCOT's Retail Market Subcommittee
is addressing this issue and evaluating whether additional protocols or transactions
should be adopted for a REP to reconnect a customer who has been disconnected by
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another REP. The commission suggests that RRI's comments regarding specifying when
a move-in transaction is appropriate and when a switch transaction is appropriate be
addressed in the taskforce.

Proposed new §25.486 was not intended to provide an incentive or means for customers
to avoid paying their electric bill. The commission believes that a customer has an
obligation to pay for the service provided by the chosen REP. Commission rules already
address a REP's remedies for a non-paying customer (§25.482, relating to Termination of
Contract, and §25.483, Disconnection of Service).

However, the commission notes that PURA §39.001 provides that a customer has the
right to choose their REP, and does not place prohibitions on a customer doing so even if
they are disconnected by their current REP for non-payment.

The commission disagrees with ARM that the proposed rule weakens a customer's
incentive to pay an electric bill to a competitive REP beyond those incentives that
currently exist in the marketplace today.

The structure of the market whereby the

affiliated REP and the POLR have the right to disconnect for non-payment and all other
REPs may terminate service and drop non-paying customers to either the Affiliate REP
or POLR, as appropriate, is not at issue in this proposed rule, and was fully addressed by
the commission in Project Number 25360, Rulemaking Proceeding to Amend
Requirements for Provider of Last Resort Service.
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Although the commission is withdrawing proposed new §25.486 at this time, the
commission finds that it is important that how a customer who has been disconnected for
non-payment should be switched when that customer exercises the right to choose a
different REP should be addressed. The commission agrees that such a process should
not provide special benefits to allow non-paying customers to switch providers that are
not available to other customers. All customers may currently request an out-of-cycle
switch and pay the TDU charge for the special meter read. The commission believes that
there should be a standard transaction so that a REP can switch a customer and energize
service to that customer if they have been disconnected by another REP.

Various parties had other comments concerning §25.486 that were consistent with the
comments summarized above or suggested modifications to improve it. As is noted
above, the commission concludes that this section should not be adopted, and the issues
raised by the parties should be addressed in conjunction with the possible amendment of
§25.483 or in ERCOT working groups.

§25.487.

Obligations Related to Move-in Transactions.

In its comments, OPUC was very supportive of the "safety net" process, as defined in the
proposed rule, because it ensures that move-in customers receive electric service in a
timely manner.
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Nueces pointed out that this section applies to all retail electric providers (REPs) and
municipally-owned utilities and electric cooperatives registered with ERCOT as
competitive retailers (CRs). Cooperatives and municipal utilities are not REPs in that
they do not register with the commission; however, they are registered with ERCOT as
competitive retailers. Therefore, for the purpose of clarification, Nueces proposed that
§25.487 and §25.488 be modified to indicate that these provisions are applicable to CRs
as well as REPs.

The commission disagrees that it is necessary to clarify that these provisions are
applicable to all competitive retailers. In §25.471(d)(12), a municipally owned utility or
electric cooperative is only considered a REP where it sells retail electric power and
energy outside its certified service territory. Therefore the concern raised by Nueces is
already addressed by the existing rules. Modifying these provisions to account for both
competitive retailers and REPs is superfluous and likely to cause confusion.

Initial comments by ARM, TXU/Oncor, CenterPoint and reply comments by AEP
Companies

strongly

opposed

memorializing

the

safety-net

workaround

and

recommended that §25.487 be withdrawn. These parties generally agreed that the focus
should be on improving transaction performance in the market to eliminate the need for
the workaround entirely. TXU/Oncor mentioned that through §25.88, relating to Retail
Market Performance Measure Reporting, the commission has the authority to subject
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market participants to performance improvement plans and potential enforcement
procedures for failing to process move-in transactions within the timeframes required by
the ERCOT protocols and TDU tariffs. Through the enforcement of these performance
measures, the need for the workaround should significantly decrease.

ARM suggested that the commission either withdraw the rule and impose a three month
timeline for phasing out the safety-net process or revise the rule to provide for a sunset of
the rule three months after it is adopted, with a three month timeline for phasing out the
process imposed through the rule. RRI recommended that the commission adopt March
1, 2004, as a sunset provision for reviewing the effectiveness of the safety-net process.
RRI argued that a sunset provision is necessary to ensure that market participants do not
inappropriately rely on the safety-net process as a permanent solution. RRI proposed a
new subsection to establish the recommended sunset provision. ARM suggested that if a
sunset date is incorporated into the rule, then that date should be much earlier than
March 1, 2004. In its reply comments, the AEP Companies also agreed with RRI's
position that a sunset provision to review the effectiveness of the safety-net process is
worthy of consideration. In reply comments, TXU/Oncor agreed with CenterPoint that
the commission should leave the safety-net process as a workaround, so that the process
can easily expire when it is no longer needed. However, if the commission adopts the
proposed rule memorializing the workaround, TXU/Oncor recommended that the
commission revise the proposed rule to include the sunset provision proposed by RRI.
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TXU/Oncor offered that RRI's proposal offers the most practical and flexible method for
phasing out the safety-net process.

The commission agrees that a sunset date for reviewing the effectiveness of the safety-net
process is appropriate and adopts RRI's proposal in new subsection (e).

In its comments, CenterPoint stated that codification of the safety net process could
potentially deprive market participants of the flexibility needed to ensure that the process
will support the market's needs for the future. CenterPoint suggested that the commission
allow ERCOT's Retail Market Subcommittee (RMS) and Protocol Revision
Subcommittee (PRS) to address the technical interplay surrounding the implementation
of this workaround. In reply comments, CenterPoint stated that although a secondary or
back-up safety-net procedure might always be necessary to ensure the timely initiation of
service for retail customers, the safety-net process should not be the primary or
predominant method for service initiation, and REPs should be encouraged to follow up
with appropriate transactions in a timely manner.

In reply comments, the AEP

Companies reasserted their stance that if this rule is adopted, the safety-net process
should only be used for legitimate purposes and not to by-pass standard rules and
processes.

The commission agrees that the ultimate goal is to improve the market's transaction
performance and eliminate the need for frequent use of the safety net workaround. The
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commission agrees with CenterPoint's reply comments that the safety-net process should
not be the primary or predominant method for service initiation, and that REPs should be
encouraged to follow up with the appropriate transactions in a timely manner. This is the
express purpose of this proposed rule — to require that when a safety-net move-in is
used, a REP must then follow it up by submitting an electronic move-in transaction. The
commission concludes that incorporating this idea in the rule is appropriate in the current
state of market development, and that the sunset provision provides an orderly way of
removing the requirement when the workaround is no longer needed. Therefore, the
commission declines to accept commenters' suggestions to not adopt this rule.

The AEP Companies suggested that the commission add language to clarify that the
move-in date on the safety-net spreadsheet and the EDI transactions should match.
Under the safety-net process, EDI transactions are matched to the items on the safety-net
spreadsheet. The proposed rule suggests that the TDU use the date on the safety-net
spreadsheet as the date when wires charges and fees may begin to accumulate for billing
by the TDU. However, as the AEP Companies noted, there is no provision in the rule to
address the possibility that no EDI transaction has been delivered to the TDU. Therefore,
the ERCOT daily extract will be utilized to timely identify potential conditions in which
the records of market participants are not consistent. AEP concluded that it should be
incumbent on the REPs to monitor the daily extract and quickly identify any REP of
record on the safety-net spreadsheet that is at variance with the REP identified on the
ERCOT extract.
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The commission agrees that matching the date on the safety net spreadsheet to the date in
the EDI transaction is absolutely essential to the success of this workaround and adds
clarifying language to the rule. The commission has amended subsection (d)(1) to clarify
that the effective date on the safety-net move-in request will also be the effective date for
the move-in when the applicable move-in electronic transactions are processed.

§25.487(b), Definition

TXU/Oncor, RRI, ARM, and CenterPoint all suggested amending §25.487(b), as well as
subsection (d)(1), to make the safety-net process applicable regardless of whether the
move-in transaction requires the installation of a new meter. TXU/Oncor argued that
there is no clear reason to distinguish between a move-in where a meter is already
installed versus one where a meter is being installed for the first time. Therefore, the
safety net should apply to new meter installations, as long as the TDU has completed
construction of the necessary distribution infrastructure to establish electric service at a
premise. TXU/Oncor, as well as CenterPoint, pointed out that the safety-net process
must be available for new premises.

In addition, builders and developers may be

inconvenienced or financially harmed by not receiving timely installations.
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The commission agrees that §25.487(b) should be amended to clarify that the safety-net
process is applicable regardless of whether or not there is a meter at the premise at the
time the request is made.

TXU/Oncor suggested that subsection (b), which defines the safety-net process as
pertaining to certain "residences," should be amended such that the rule applies to all
"premises." According to TXU/Oncor, the safety-net process is successfully being used
to expedite move-ins to not only residential premises but also commercial and industrial
premises.

The commission agrees that §25.487(b) should be amended to clarify that the safety-net
process is applicable to all premise types.

Finally, the AEP Companies suggested expanding and clarifying the definition of the
term "safety-net process" in proposed §25.487(b). The AEP Companies pointed out that
the language should clarify that the safety-net process should be used for legitimate
purposes and not to by-pass standard rules and processes.

The commission agrees with AEP and makes the suggested change.

§25.487(c), Standard move-in request
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RRI argued that proposed new §25.487(c), as currently written, implies that a REP
should submit a move-in transaction any time service is established. RRI suggested that
this was not intended because there are times when a switch is the more appropriate
transaction. Therefore, RRI provided language to eliminate a possible interpretation that
a move-in is the proper transaction for all service initiations.

The commission agrees that RRI's proposed language serves to clarify the rule's intent
and has made the clarifying amendment.

§25.487(d), Safety-net move-in request

According to RRI, if a REP does not receive confirmation that the TDU has received the
appropriate move-in transaction, it does not necessarily mean that a REP should submit a
move-in through the safety-net process. Although the REP may not receive confirmation
of the move-in, it is possible that the REP may receive a valid move-in rejection, in
which case the safety-net process should not be initiated.

The commission agrees that RRI's modifications to the proposed rule serve to clarify that
if the REP receives a valid move-in rejection, such as a "not-first-in" rejection, then the
REP should not submit the safety-net transaction.
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In addition, RRI argued against establishing a definitive two-day timeline for the REP to
submit the move-in request when using the safety-net process. Each TDU in this market
is unique in its operational capabilities related to workarounds, and therefore, some
TDUs may not need or want two days advance notice from the REP. Since this process
is intended to be a workaround, TDUs should be allowed the necessary flexibility to
establish effective timelines. CenterPoint expressed concerns about disrupting behindthe-scenes interaction between market participants and evolving processes with the
overlay of static rules. However, CenterPoint suggested that if the proposed rule is
adopted, the safety-net list should be sent to the TDU by the morning of the business day
before the customer's requested move-in date. Receipt of the list by that time would
provide the parties a reasonable opportunity to execute customer orders on the date
requested without potentially over-riding electronic requests being sent through ERCOT.

The commission finds that it is important to implement a uniform practice in the market
regarding when a safety-net move in request should be sent. The commission agrees with
CenterPoint that requiring that the safety-net request be sent two days ahead might
conflict with electronic requests being sent through ERCOT. Therefore, the commission
concludes that the deadline for REPs to send the safety-net request should be closer to the
effective date of the move-in. The commission has amended this section to require REPs
to send the safety-net move-in by noon on the business day prior to the customer's
requested move-in date. The rule is intended to provide minimum standards for this
process. If a TDU is able to accommodate last minute requests by a REP, the rule does
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not prohibit the TDU from providing this level of service, as long as the REP and the
TDU agree.

TXU/Oncor, RRI, CenterPoint, and ARM all suggested eliminating the requirement that
the safety-net process only be used for premises at which a meter is already installed.

The commission agrees that this requirement should be deleted for the reasons indicated
in comments on subsection (b) and has amended this subsection accordingly.

RRI commented that it supports requiring the TDUs to use the safety-net move-in date as
the effective date for the initial meter read that denotes a change in REP ownership due to
the move-in.

RRI added that the TDU should not, however, issue any subsequent

transactions associated with that move-in, such as an initial meter read, periodic
consumption file, or wires invoice, until the REP submits the electronic transaction for
that move-in. To do otherwise would cause a mismatch of ESI ID ownership between
the TDU and ERCOT systems, resulting in manual error processing.

The TDUs'

withholding of the initial meter read, periodic consumption file, and wires invoices until
an electronic move-in transaction is processed also provides an incentive to the REP to
promptly submit the electronic move-in transaction, so that the REP can bill the customer
with an actual meter read. ARM suggested that RRI's proposed changes to subsections
(d)(2) and (d)(3), as proposed, should be modified simply to require that the REP submit
the electronic move-in transaction in a timely manner. In addition, ARM advocated
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penalties for any other market participant that fails to take the steps necessary to
complete a valid move-in submitted by a REP in a timely manner. ARM agreed with
CenterPoint and TXU/Oncor that the REP's right to serve a customer should be
established upon the execution or effective date of a move-in, not the date the move-in
request is submitted. TXU/Oncor recommended that subsection (d)(2), as proposed, be
amended to provide: "the REP establishes its right to serve the customer from the date the
TDU executes the move-in by connecting service to the premise" and that such date also
be the effective date for all wires charges and fees associated with that ESI ID.
CenterPoint pointed out that the Texas Standard Electronic Transaction (SET) 867_04
Initial Meter Read Notification is recognized as establishing the REP's initial service date
and the date from which the TDU's wires charges and fees will accrue. Without some
amendment, the proposed rule would introduce unnecessary and burdensome complexity
into both the wholesale and retail markets, possibly requiring modifications to existing
systems and transactions, with no benefit to the customer.

The commission agrees with ARM, CenterPoint, and TXU/Oncor that the REP's right to
serve a customer should be established upon the execution or effective date of a move-in,
not the date the move-in request is submitted. The commission believes that this decision
helps the market to remain consistent with established business processes and avoid
potential out-of-synch conditions. The commission also concurs with RRI that the TDU
should not issue any subsequent transactions associated with the move-in, except in
response to an electronic transaction submitted by the REP.
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RRI argued that the TDU should be entitled to late fees for delinquent payments of wires
charges in the event that the REP is unable to complete the processing of an electronic
move-in transaction prior to the date that the initial wires invoice would otherwise have
been due if associated with an electronic move-in transaction. TXU/Oncor agreed with
RRI regarding providing an incentive for REPs to promptly submit electronic move-in
transactions after submitting a safety-net move in.

TXU/Oncor stated that RRI's

recommended revisions to proposed §25.487(d)(1) and (2) would address stacking
service and synchronization issues associated with transactions related to move-ins.
According to TXU/Oncor, RRI's recommended revisions make sense because of the
progress that has been made in processing market transactions and the planned
implementation of further enhancements.

The commission declines to amend the rule to incorporate a specific requirement that a
REP must pay a late fee to the TDU in the event the REP is unable to complete the
processing of an electronic move-in transaction prior to the date that the initial wires
invoice would otherwise have been due if associated with an electronic move-in
transaction. The TDU standard Tariff for Retail Delivery Service already allows the
TDU to assess late fees in general when a REP does not timely pay for wires charges
billed by the TDU. The requirements for late fees are within the scope of the generic
tariff and not this rule.
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TXU/Oncor suggested language to highlight that TDUs, REP's, and ERCOT may have
responsibilities with regard to the transfer of information and transactions needed to
finalize a move-in.

The commission agrees that all market participants have a responsibility to ensure the
successful processing of move-ins and has amended the rule accordingly.

CenterPoint agreed that the REP should follow up all safety-net requests with a move-in
transaction to ERCOT and that the appropriate response and notice transactions should be
sent to the new REP and previous REP as soon as practical. CenterPoint indicated that
most safety-net requests are the result of "not first in" move-in transaction rejections from
ERCOT. As such, the most efficient way to accomplish the notice to the previous REP is
for ERCOT to modify their system not to reject the move-in transaction for "not first in,"
thereby allowing the notice to be issued to the previous REP. These market design
changes are currently being addressed by retail market participants. In the interim,
requiring TDUs and ERCOT to provide the notice manually would only add another
layer of administrative burden to an already manual process with no significant value
added. Also, CenterPoint stated that it has found that when the TDU notifies a previous
REP for a premise, the TDU is often caught in the middle of a contractual dispute
between the previous REP and the customer.
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The commission adds language to clarify that the "appropriate notice … sent to any prior
REP of record in the TDU's or ERCOT's system" in the rule merely refers to the 814_06
transaction that is sent by ERCOT to the CR who is "losing" the customer.

AEP Companies proposed adding the following provision to proposed subsection (d)(3):
"within ten business days, an EDI Transaction should be submitted by the gaining CR,
and the TDU should retain the right to bill wire charges to the REP that submits a safetynet spreadsheet even when an EDI transaction is not received."

The commission agrees that a specific timeframe for follow-up by the REP is necessary,
but believes that ten days is too long. The commission amends the rule to require the
REP to submit the EDI transaction on or before the fifth business day after the move-in
was submitted through the safety net process.

§25.488.

Termination of Service to a Premise with No Contract (now Procedures
for a Premise with no Service Agreement).

Nueces commented that in each subsection that refers to a REP or a non-affiliated REP
the words "or a CR" should follow the word REP but that these words would not be
added in those instances where the reference is to an affiliate REP.
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As noted in response to similar comments on §25.487, a municipally owned utility or an
electric cooperative is only considered a REP where it sells retail electric power and
energy outside its certified service territory. Therefore the concern raised by Nueces is
already addressed by the existing rules. Modifying these provisions to account for both
competitive retailers and REPs is superfluous and likely to cause confusion.

ARM stated that subsection (b) presumes that ERCOT will notify a REP that it is serving
a premise for which the REP has no service agreement. ARM does not believe this to be
true but stated that the REP will likely learn that it does not have a relationship with a
premise, because either mail relating to the premise is returned or because someone calls
the REP to complain that they are being billed for service at a premise for which they are
not responsible. ARM also stated that they are concerned that the language in the rule
regarding the REP's receipt of "notice from ERCOT that it is responsible for providing
service…" misstates the REP's obligation. ARM stated that the REP is not responsible
for serving a premise for which it does not have a service agreement and that this rule
should not presume that such a responsibility exists. ARM suggested this provision be
revised to apply when a REP "learns or has reason to believe" that it is providing service
at a premise for which it does not have a service agreement.

The commission agrees with ARM that the REP will likely learn that it does not have a
relationship with a premise by means other than a notification from ERCOT. The
proposed language already presumes this and does not require that a REP receive such
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notification before proceeding under the options provided for in subsections (b)(1)
and (2).

ARM and RRI argued that the rule should be revised to require that the REP utilize the
move-out process in situations where the name of the customer is not known.

ARM expressed concern about the requirement that the process for transferring a
customer to the affiliate REP for non-payment be used for a situation where the customer
does not have a contract with the REP. ARM stated that Texas SET 1.5 will require a
customer's name to be provided when the customer is transferred to the affiliate REP and
argued that under the circumstances contemplated in this section, the only transaction
that will support these circumstances is the move-out. ARM stated that including the
identity of the former customer at that premise could impair the credit of an innocent
customer.

ARM also commented that it is unclear why the REP should be put at financial risk for
the additional usage of the customer pending completion of a transfer of the customer to
the affiliated REP. ARM stated that the process is necessarily more time-consuming than
a move-out and that under current commission rules, if the REP does not have a
relationship with the person occupying the premise, it cannot bill that customer for
services provided. ARM commented that the REP is put in a situation where it is
obligated to serve a customer for a period of time when the customer has no parallel
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obligation to the REP. ARM stated that the commission should allow the REP to bill the
person occupying the premise for all services rendered by the REP.

RRI stated that, as the rule is drafted, the affiliated REP or POLR will be unreasonably
required to provide service to a customer that has not selected a REP. RRI stated that
circumstances addressed by the rule occur because of the moratorium on de-energizing a
residential service premise and an existing customer leaving a premise without requesting
a move out. RRI stated that, under the proposed rule, the affiliated REP and POLR are
tasked with providing service in circumstances where the occupant has not requested
service and the occupant has provided no contact information for the purposes of
establishing a customer/ REP relationship. RRI recommended that when a REP finds
that the customer at the premise it is serving does not have a contract with the REP and
the REP is not able to establish service with the customer, then a non-affiliated REP
should be permitted to process a move-out and the affiliated REP should be permitted to
process a disconnect. RRI suggested that if the customer does not initiate service with
the REP of record within ten calendar days from the date the move-out or disconnection
notice was issued, then the move-out or disconnection transaction should be processed
and the customer should also be permitted to choose another REP for service. RRI
suggested that the transaction for choosing another REP should be a switch or a move-in
transaction. RRI stated that under its proposal the customer would be made responsible
for selecting a REP to establish service, and the affiliated REP and POLR would not be
tasked to provide service to the customer. RRI stated that before retail choice, if an
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existing customer moved out and the new customer did not request service, the premise
would be de-energized because either a move-out would have been initiated or the
service would be disconnected as the utility would not receive payment for service
rendered. RRI stated that the new rule should be consistent with these practices.

In reply comments, TXU/Oncor questioned whether this proposal would benefit the
process, because as long as the moratorium on disconnecting a premise on a move-out is
in effect, the electric service will remain on. In addition, TXU/Oncor argued, RRI's
recommendation to wait ten days to process the move-out would allow electric service
charges to continue to be incurred during that time period by a REP with whom the
customer has no relationship and would create another manual process. TXU/Oncor
suggested that this section be amended so that current occupants of a premise with no
contract with the REP of record and customers whose contract has expired are transferred
to the POLR instead of to the affiliated REP.

The commission declines to amend this section to allow REPs to submit a move-out for a
current occupant who is not the customer with whom the REP of record has a contract.
Under the rule, if the current occupant of a residential or small commercial premise is
receiving service, but the REP providing the service does not have a contract with the
current occupant, then the REP may transfer that account to the affiliated REP (and an
affiliated REP may disconnect). This is consistent with the structure set up for nonpaying customers. Sending a current occupant of a premise with no contract with the
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REP providing service to the POLR instead of the affiliated REP puts the current
occupant in a less favorable situation than a non-paying customer, even though it may
have been the previous occupant that failed to notify the REP of record to request a
move-out. If the current occupant is not paying the REP's bills that are addressed to the
previous customer, then the account should be transferred to the affiliated REP,
consistent with the rules for non-paying customers.

The commission finds that allowing competitive REPs to issue a move-out would result
in that premise becoming an account with no REP of record resulting in additional
unaccounted-for-energy, which all REPs must pay. In accordance with new §25.489, the
TDU would then issue a disconnect notice to that customer. Allowing REPs to issue a
move-out in these situations would essentially give competitive REPs the right to
disconnect, which is inconsistent with the rules established in §25.43, relating to the
Provider of Last Resort, §25.482, relating to Termination of a Contract, and §25.483,
relating to Disconnection of Service.

The commission disagrees with TXU that customers whose service agreement has
expired should be transferred to the POLR because §25.43(n)(2) limits such a transfer to
large non-residential customers only. Because §25.43 already addresses these customers,
the commission finds that it is not appropriate to include customers with an expired
contract under the provisions of §25.488(b).

This subsection has been amended
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accordingly. The commission may address the issue of treatment of customers upon
contract expiration when reviewing existing customer protection rules.

As previously stated in the commission's response to comments on proposed new
§25.486(d), the commission agrees that a REP should be allowed to submit a move-out
after a specified period of time after a customer has been disconnected for non-payment.
The commission will address this issue at a later date in its review of §25.483, relating to
Disconnection of Service (Project Number 27084).

TXU/Oncor recommended that subsection (b) be revised to provide clarification as to
whom certain actions are to be addressed. TXU/Oncor stated that subsection (b) refers in
several instances to a "customer" when the person is actually not a "customer" of any
REP. TXU/Oncor recommended that "customer" be changed to "current occupant" in
several appropriate circumstances.

The commission agrees and makes TXU/Oncor's suggested clarifying changes.

TXU/Oncor also suggested that the execution date of a termination or disconnection be
changed from "ten business days" to "ten days" to be consistent with §25.482(h)(3) and
§25.483(l)(3) and suggested that termination and disconnection be optional instead of
mandatory so that the proposed rule is consistent with §25.482(b) and §25.483(c).
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In reply comments, ARM agreed with TXU/Oncor that subsection (b) should be revised
such that the execution date of a termination or disconnection notice is ten days rather
than ten business days.

The commission agrees that the notice provisions in this rule should be consistent with
those in §25.482 and §25.483, which require ten days notice, not ten business days
notice. The commission is currently reviewing §25.482 and §25.483 and will consider at
that time whether all notices for termination or disconnection of service should provide
ten calendar days or ten business days notice. If necessary, the commission will make
changes to the notice provision in this rule at that time. Accordingly, this section has
been amended to require "ten days notice."

TXU/Oncor also suggested using the word "agreement" instead of contract because
residential and small commercial occupants do not a have a "contract" with their
affiliated REP for service.

The commission agrees that using the term "contract" is not the most appropriate term for
the reasons cited by TXU/Oncor. The commission amends this section to replace the
word "contract" with "service agreement" to clarify.

RRI stated that a new subsection (e) should be added that would ensure that the affiliated
REP would reconnect service if the customer takes action after the disconnect to establish
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service. In reply comments, ARM objected to RRI's proposed new subsection (e) that
provides only the affiliated REP the ability to reestablish service with a customer. ARM
stated that a customer should have the ability to designate any REP as its provider and
have its service reestablished. ARM suggested that the commission not adopt new
subsection (e).

The commission declines to add a new subsection (e) as suggested by RRI. The current
occupant does not have a service agreement with the affiliated REP in this situation. If
the affiliated REP chooses to issue a disconnection notice, as provided for in subsection
(b)(2), and disconnects the account, the current occupant may then choose any REP,
including the affiliated REP. The gaining REP must then enroll the customer, with
proper authorization and verification, in accordance with §25.474. If RRI's suggestion
were adopted, then the current occupant could be reconnected with the affiliated REP and
there would be no record of that customer's authorization to enroll with the affiliated
REP.

ERCOT suggested several clarifying changes such as using the term "electric service"
instead of "service" and using "notice of termination" instead of "notice." ERCOT also
suggested substituting "ERCOT protocols" for "independent organization" and suggested
the deletion of the requirement that the affiliated REP submit a switch request within
three business days after receiving the transfer request, in order for it to be effective on
the next meter read. ERCOT suggested instead that subsection (c) state: "The non-
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affiliated REP shall submit the appropriate electronic drop to affiliated REP request to be
effective on the next meter read date." It also suggested that the word "premise" be used
instead of "location" in subsection (e), pertaining to large non-residential customers.

In response to ERCOT's comments, the commission amends this subsection to clarify that
a REP should submit a termination notice or disconnection notice, as appropriate.

The commission does not agree that the rule should refer to "ERCOT protocols," rather
than "independent organization." The commission has designated ERCOT to be the
independent organization required by PURA §39.151, therefore the appropriate term to
include in the rule is "independent organization," which would include any entity that
should be designated as such by the commission.

The commission also does not agree with the proposed language for timing of a switch
submittal.

The existing language is intended to present REPs with a deadline for

submitting the switch and the proposed language would not include that deadline.

The commission does agree that "premise" be substituted for "location" and has made the
appropriate changes.

§25.489.

Treatment of Premises with No Retail Electric Provider of Record.
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OPUC, ARM, AEP, RRI, and TXU/Oncor generally supported this section because, they
said, it sets out a standardized process for addressing situations where there is no REP of
record. TXU/Oncor, CenterPoint, and RRI each cited the moratorium on move-out
disconnections as a primary cause for accounts with no REP of record.

These parties generally agreed that once the disconnection moratorium is lifted, there will
be only a small number of occurrences in which a customer is receiving service with no
REP of record. In its reply comments, ARM noted that elimination of the disconnect
moratorium should reduce the number of no REP of record accounts, but was not
convinced that the problem will simply disappear once the disconnect moratorium is
lifted.

In addition, under the proposed rules, the conditions warranting lifting the

moratorium will be solely a function of TDU performance. ARM believes that a process
to deal with no REP of record accounts should be put in place in the event that a TDU
fails to meet the conditions precedent to lifting the moratorium.

OPUC was particularly supportive of the door hanger process for premises with no REP
of record because, they argued, it is a reasonable method to notify electric customers of
their responsibilities to select a REP, and the door hanger itself provides the necessary
information for customers to comply with the electric service rules. RRI supported the
commission's decision to conduct a workshop regarding proposed new §25.489 so that
parties may address specific concerns and outline a plan of action to make the rule
amenable to all parties involved.
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CenterPoint did not support the adoption of this section of the proposed rules.
CenterPoint asserted that the new procedures would supplant the process that staff and
the market informally adopted in April 2002, with no clear benefit to the end-use
customer. CenterPoint argued that once the disconnection moratorium is lifted, the few
"no REP of record" accounts that remain could be transferred to a REP using the
procedures currently in effect within the market. CenterPoint asserted that the TDUs do
not currently have approved tariffs to offset the costs associated with compliance with the
proposed rule. In addition, according to CenterPoint, the query for pending transactions
in the TDU's and ERCOT's systems, which typically takes five or six hours for the
Company's system to perform, must be performed three separate times during the
proposed process: once prior to the circulation of the No REP of Record List to the
retailers, again after the three-day response period for the REP has expired, and
immediately prior to the issuance of the notice of disconnection, and a third time once the
ten-day notice period has expired and the disconnection of service has been scheduled.
Finally, CenterPoint argued that it no longer has the mass billing system necessary to
create either bills or door hangers. In its reply comments, CenterPoint reasserted its
position that it does not support the adoption of this section of the proposed rules and
urged the commission to withdraw the proposed rule and to move forward with lifting the
moratorium.
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In its reply comments ARM stated that a process to deal with "no REP of record"
accounts should be put in place in the event that a TDU fails to meet the conditions
precedent to lifting the moratorium. ARM disagreed with CenterPoint that a process for
scrubbing customer lists to identify "no REP of record" accounts is not needed and
supported the approach to managing these accounts discussed at the April 24, 2003
workshop.

The commission finds that the proposed rule, requiring a TDU to identify accounts with
no REP of record, and then provide notice of disconnection unless the customer selects a
REP, is the best way to deal with such accounts. The commission agrees that the
problem of these "orphan accounts" is largely due to the moratorium on disconnecting a
premise when a move-out is requested. The current, unofficial procedure whereby the
TDU simply assigns orphan accounts to the affiliated REP has many problems. First,
competitive REPs are never notified of any orphan accounts and are not given the
opportunity to claim any accounts that may be theirs. As a result, it is possible that a
competitive REP's customers are given to the affiliated REP simply because a move-in
transaction was lost in system. In addition, this procedure puts a burden on affiliated
REPs who are responsible for wires charges beginning on the day the TDU assigns the
orphan account to the affiliated REP. The affiliated REP must then send a notice to the
premise, without a customer name, and may only disconnect service to the premise ten
days after notice is sent out. This burdens the affiliated REP with approximately two
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weeks worth of energy costs and wires charges for which they cannot submit a bill to the
customer.

With the adoption of §25.490, the commission anticipates that each of the TDUs will
meet the required performance standards to end the moratorium on disconnections on a
move out, significantly reducing the number of orphan accounts.

However, the

commission agrees with ARM that ending the moratorium will not eliminate all orphan
accounts. For this reason, TDUs should have a standard practice for handling such
accounts.

Therefore, the commission declines to adopt the changes suggested by

CenterPoint and retains the requirement that the TDU compile a list of orphan accounts,
scrub that list with ERCOT and all REPs, and provide the occupant of the premise with a
disconnection notice.

§25.489(b), Definition

ARM recommends that the definition of the term "no REP of record" be clarified as
follows: "For this section, the term "no REP of record" means a premise that is receiving
electricity equal to or greater than 150 kWh in a single meter reading cycle, but for which
no REP is designated as serving the premise in the TDU's system."

The commission agrees and makes the clarifying change.
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§25.489(c), Obligation of TDUs to identify premises with no REP of record

TXU/Oncor supported the process outlined in subsection (c), because it will significantly
decrease the amount of energy consumed at premises that are not the subject of an
agreement with a REP for the provision of electric service.

ARM suggested that subsection (c) should be modified to better define the specific steps
to be undertaken by REPs and TDUs with respect to development and refinement of the
list. ARM pointed out that while the rule specifies that the TDU shall compile the list
monthly, it does not specify how frequently that list will be provided to REPs, nor does it
address the need for REPs to receive these lists on staggered dates throughout the month
to avoid being inundated with lists from multiple TDUs all at one time. ARM believes
that the details concerning development and processing of this list could be readily
developed using the more detailed ESI-ID reconciliation process currently being
implemented by the AEP wires company as a template.

The commission agrees with ARM and makes amendments to subsections (c) and (d) to
clarify that TDU's shall send the list to REPs on a monthly basis. The commission
understands ARM's concerns about REPs being inundated with "No REP of Record"
Lists. The commission will work with REPs and TDUs following the adoption of this
rule regarding a monthly schedule for the TDUs to send the list to REPs. Because the
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lists will be shorter each month due to the process adopted in new §25.489 and §25.490,
the commission finds that staggered lists may eventually become unnecessary.

AEP proposed that in subsection (c)(1), the text "on a monthly basis" be deleted because
the frequency of the preparation of the No REP of Record List should be at the discretion
of the TDU. ARM argued that it is important for the market that the No REP of Record
List be maintained on an ongoing basis and there should be minimum timeframes
imposed on the TDUs for repetition of the scrubbing process.

TXU/Oncor disagreed with AEP on this issue and recommended that the lists be provided
on a weekly basis in order to allow them to be routinely created, reviewed, and
maintained (rather than requiring a "fire drill" once a month to produce and review the
lists), and to expedite the disconnection of those residences, thus cutting the losses that
are being incurred as a result of serving them. ARM supported TXU/Oncor's proposal
and specifically requested that a standardized format for the list be required of all TDUs
for a weekly list. If non-standard formats are used, the burden of scrubbing up to five
lists on a weekly basis would be too difficult for individual REPs to manage.

The commission disagrees with AEP that the frequency of the No REP of Record List
should be at the discretion of the TDUs. The market needs standardization and the
commission seeks to establish minimum timeframes for creating the list. However, the
commission declines to design a standard format in which the list should be sent to REPs.
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The commission disagrees with TXU/Oncor's proposal to require TDUs to prepare a No
REP of Record List each week. The commission understands that this process may be
resource intensive initially, mostly due to the moratorium on disconnection. Requiring
TDUs to create this list every week, instead of every month, would only worsen the
impact on TDUs. Further, Oncor, CenterPoint, and TNMP indicated in the workshop,
held on April 24, 2003, that creating the list will be a manual process. For this reason,
the commission finds that it is appropriate to retain the current language that requires
TDUs to prepare the list on a monthly basis.

CenterPoint proposed that the 150 kWh presumed vacancy threshold should not be a
ceiling. For premises above the stated threshold, CenterPoint argued that TDUs should
be allowed to make a business decision as to whether it is economical to initiate the
proposed process on an account-by-account basis.

The unaccounted-for-energy and

unbilled delivery service charges provide the TDUs with sufficient incentive to reduce
losses associated with these premises.

The commission disagrees with CenterPoint and declines to revise this section to allow a
TDU to not comply with the notification process for premises with usage over 150 kWh.
To do so would only increase unaccounted-for-energy and circumvent the intent of the
rule. TDUs would have the discretion of lowering the 150 kWh threshold, as that would
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further reduce the number of accounts with no REP of record and reduce unaccountedfor-energy.

§25.489(d), Submission of No REP of Record Lists to REPs.

TXU/Oncor argued that it would be more appropriate to provide REPs with a full
business week (five business days) to "scrub" the lists to verify if they have a contractual
relationship concerning any of the ESI IDs included on the lists. Furthermore, because
the TDUs' obligation to issue disconnection notices to premises on the list is triggered by
the expiration of a REP's time period to scrub the list and a TDU will not necessarily
know when a REP "receives" the list from the TDU, TXU/Oncor recommended that the
five-day time period begin when the TDU sends the list, rather than when the REP
receives it.

The commission agrees with TXU/Oncor's suggestions and makes the changes
accordingly.

RRI recommended deletion of the proposed language in §25.489(d) related to door
hangers because it is repetitive of §25.489(f).
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Proposed subsection (f)

already specifies that the accounts on the final list shall receive the disconnect
notification.

Proposed §25.489(e), Prohibition on use of No REP of Record List

TXU/Oncor recommended deletion of subsection (e), which prohibits the use of the No
REP of Record List as a marketing tool, because the persons on that list are exactly the
persons that need to be provided with the information necessary to enable them to choose
a REP. Moreover, they argued, other customer protection rules related to marketing
(e.g., §25.474) should sufficiently protect these persons from improper marketing.

ARM and RRI both supported revising this section to allow for a minimum "dead period"
of three days in which no REP will market to customers on the list. This period should
provide a REP who determines that it has an existing relationship with a customer on the
list to contact the customer and inform the customer of the steps that will be taken to
establish official service to the premise. After the expiration of the "dead period," all
REPs should be free to market to customers on the list. TXU/Oncor did not support the
three-day delay period concerning use of the No REP of Record List as a marketing tool,
because it is impractical and would not accomplish the stated goal. TXU/Oncor stated
that unless the No REP of Record List was re-published by a TDU without the inclusion
of customers that have been claimed by a REP (which would necessitate identification by
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the REP of the customers and communication of that information to the TDU), then the
list after three days is no different than it was on the day it was published. Therefore,
they argued, the three-day dead period would not benefit the process, yet it would add
another regulatory restriction that would have to be observed by REPs and potentially
monitored by the commission.

OPUC disagreed with ARM and RRI and stated that REPs should not use the TDUs "No
REP of Record List" as a marketing tool, even after a three day period has elapsed.

The commission agrees that there is a benefit to allowing REPs to market to occupants of
a premise listed on the No REP of Record List. However, the commission agrees that
implementing a three-day delay period before REPs are allowed to market would not
benefit the process. The purpose of this rule is to facilitate selection of a REP and
establishing an account by a current occupant who is receiving electric service, but has
no REP of record. Allowing REPs to use the list of occupants to extend offers for service
is consistent with this goal. The commission notes, however, that any REP that claims a
premise in accordance with subsection (d) and any REP that enrolls an orphan account
shall comply with all authorization and verification requirements under §25.474 of this
title (relating to Selection or Change of Retail Electric Provider). The commission
deletes subsection (e), and amends subsection (d) to include the language regarding a
REP's responsibility to comply with §25.474.
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Proposed §25.489(f), Customer notification

RRI supported the provision to require that the door hanger be provided in standardized
bilingual format.

CenterPoint, TXU/Oncor, and AEP recommended that the proposed notification method
be expanded to allow TDUs the option of either providing notice through a written
mailing or a door hanger. Because a door hanger methodology likely would be much
more costly than a mailing methodology, without providing significant additional
benefits (if any), these commenters argued that the door hanger method of providing
notification would be extremely resource intensive.

The commission agrees with commenters that it is reasonable to allow TDUs the
flexibility to either mail the notice or to provide it as a door hanger. However the
commission is concerned that notices mailed to an address may be returned to sender. To
reduce this possibility, the commission finds that it is appropriate to require that TDUs
sending a disconnect notice by mail in this situation should address the notice to "current
occupant." TDUs that choose to send notice by mail should provide an advance copy of
the notice to commission staff.

Proposed §25.489(g), Wires charges billed to customer with no REP of record
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The AEP Companies proposed that in proposed subsection (g), the term regarding the
billing of wires charges "from the date of the last move-out transaction that completed the
transaction lifecycle, or for the previous six months, whichever is less," should be
eliminated. AEP stated its position on the six months issue in response to Preamble
Question Number 3.

As discussed in response to comments to Preamble Question Number 3, the commission
has amended this subsection to prohibit TDU's from backbilling an occupant at a premise
with no REP of record for wires charges.

Proposed §25.489(h), Door hanger format (now Format of notice)

ARM suggested that the TDU should provide the ESI ID for the premise with no REP of
record on the door hanger in an effort to facilitate the enrollment process when a
customer contacts a REP. The addition of the ESI ID on the door hanger will be
particularly helpful in cases where a customer's premise has multiple ESI IDs.

The commission agrees that including the ESI ID on the door hanger or mailed notice
would facilitate the customer's enrollment with a REP. The commission amends this
subsection accordingly.
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ARM also pointed out that there will actually be two door hangers - one for residential
customers and one for commercial customers. ARM recommended that subsection (h)(2)
be revised to indicate that the door hanger for commercial customers will include a
"comprehensive list of REPs serving commercial customers in the TDU's territory...."

CenterPoint and TXU/Oncor disagreed with ARM on this point, and recommend that the
rule not require that the notices list all of the REPs serving customers in the TDU's
service area because that list is subject to change frequently and therefore could cause
significant waste of printed material.

Rather, both CenterPoint and TXU/Oncor

suggested including the commission's customer service hotline phone number and the
commission's website address that lists all certified REPs so that customers can access
the most up-to-date information concerning potential REPs.

The commission finds that it is important that the notice provided to an occupant at a
premise with no REP of record is informative and facilitates that customer's enrollment
with a REP. Including a list of REPs from which that customer may choose is the most
important information on the notice. However, the commission amends this subsection
to clarify that the list of REPs is provided in the notice, but delete that the list must be
"listed below." In addition, the commission agrees that this section should be amended to
recognize that a separate notice will be needed for commercial premises and makes the
clarifying changes accordingly.
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CenterPoint proposed that language be added to the notice to reflect that disconnection
will occur no earlier than "ten calendar days" after the date the notice is issued. In the
instance of notification by mail, three days should be added to the stated minimum "ten
calendar day" notice period.

As already discussed in the commission's response to comments on §25.488, the
commission is currently reviewing §25.482 and §25.483 and will consider at that time
whether all notices for termination or disconnection of service should provide ten
calendar days or ten business days notice. If necessary, the commission will make
changes to the notice provision in this rule at that time. Accordingly, this section has
been amended to require "ten days notice."

Proposed §25.489(i), REP obligation to submit move-in transaction

As discussed in conjunction with proposed §25.486, ARM argued that the three-day
rescission period must be eliminated for all move-in transactions in order to ensure that
the REP will be able to bill for services rendered.

This is particularly true if the

commission mandates that a move-in transaction be used.

The commission agrees that a REP should not be obligated to provide the three day
rescission period when submitting a move-in transaction. However, the commission
finds that it is unnecessary to amend this subsection, because it is more appropriate to
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amend §25.474(h), relating to a customer's right of cancellation. As part of Project
Number 27084, the commission is currently reviewing that rule and will propose
amendments later this year.

TXU/Oncor recommended that proposed §25.489 be amended to add a subsection that
addresses instances where customers are disconnected due to an error in the "no REP of
record" process. Regardless of whether the error is due to an action of the REP, the
TDU, ERCOT, or the customer, there should be an expedited process to reconnect such
customers. TXU/Oncor provided language for a new subsection (i) that would require
TDUs to have such a process, and allows the TDUs to charge appropriate fees to REPs
for such expedited requests unless the TDU is at fault in causing the disconnection. In
response to TXU/Oncor's suggestion concerning expedited reconnections for customers
disconnected in error, CenterPoint noted that the TDUs should only provide expedited
reconnection service as set forth in each TDU's commission-approved tariff.

The commission strongly encourages TDUs and REPs to work together to ensure that
customers are not erroneously disconnected and if that should happen, the customer
should be reconnected on an expedited basis. Accordingly, the commission has included
TXU/Oncor's suggestion in the rule (as a new subsection (j)), but clarified that the
reconnection should be done in accordance with commission rules in addition to the TDU
tariff.
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Proposed §25.489(j), Disconnection of premise with no REP of record

CenterPoint suggested that the rule language be changed to reflect that upon expiration of
the "ten calendar day" notice period, the TDUs should be permitted to complete the
disconnections according to existing crew and resource availabilities and schedules.

The commission declines to make this change in this rule. As part of Project Number
27084, the commission is currently reviewing the disconnection rule and will propose
amendments later this year.

§25.490.

Moratorium on Disconnection on Move-Out.

RRI strongly supported proposed §25.490, indicating that the rule would significantly
reduce the number of premises with no REP of record. CenterPoint argued, however,
that there is no reason to preserve the disconnection moratorium because the market has
gained experience and made significant improvements in handling move-in transactions
and there is a safety net process to ensure the successful initiation of service. CenterPoint
also noted that the commission already has the tools to monitor and ensure timely
processing of move-in transactions through the performance measures adopted in Project
Number 24462, PUC Proceeding to Establish Performance Measures Relating to the
Competitive Retail Electric Market.

Further, CenterPoint emphasized that the

moratorium is the primary driver of the "orphaned" account issues and cost-recovery
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concerns discussed in response to the preamble questions. According to CenterPoint, the
moratorium creates more problems than it solves and no longer serves a useful purpose.

ARM agreed with CenterPoint that steps to lift the disconnection moratorium should be
taken as expeditiously as possible because the moratorium has caused problems in the
market. However, ARM argued that the proposed rule is warranted and supported the
notion that TDUs should have to meet a specific performance level in order to lift the
moratorium.

The commission disagrees with CenterPoint that the moratorium should be eliminated at
this time. While the commission recognizes that the moratorium has caused problems, it
is necessary and essential for customers to keep the moratorium in place until the market
can maintain satisfactory performance in processing move-in transactions and
reconnections. The rule provides an appropriate goal for TDUs to lift the moratorium by
achieving and maintaining the performance standards related to these transactions.

§25.490(a), Applicability

TXU/Oncor recommended modifying subsection (a) to clarify that the rule applies only
to residential premises because the move-out disconnection moratorium applies only to
residential customers.
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The commission agrees with TXU/Oncor and clarifies the rule accordingly.

§25.490(c), Filing requirement (now Reporting requirement)

CenterPoint recommended removing from the success rate move-in requests involving
atypical situations, including: (1) connections that are attempted but "unexecutable"
because of a fence, dangerous animal, etc.; (2) instances when a permit is required before
a connection can be performed; and (3) connections that require construction of
distribution infrastructure other than a meter (e.g., poles and wires) to establish service.
If the rule is adopted, CenterPoint proposed excluding similar situations, as well as
situations in which a meter must be installed or the move-in request is dated for a date in
the past.

The commission finds that by amending subsection (c) to measure a TDU's success rate
from the "scheduled date" instead of the "requested date," CenterPoint's suggestion to
take out special circumstances is unnecessary. A REP may submit a request for a movein for a specific date; however, the TDU may then reject that request date for any of the
reasons cited by CenterPoint. The final scheduled date would already take into account
special circumstances such as required construction, a necessary permit, a needed meter,
or restricted access. The commission does agree with CenterPoint that removing backdated move-ins from the reporting requirement is appropriate and makes the
corresponding change to the rule.
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RRI and TXU/Oncor suggested requiring each TDU to report on its current success rate
for achieving the 95% benchmark within 15 days, instead of ten days, following the end
of the month covered by the report. TXU/Oncor noted that this time was needed to
acquire and process all of the information required by the proposed rules. CenterPoint
suggested that TDUs submit the monthly report no later than the last day of the month
following the reporting month.

The commission agrees with RRI and TXU/Oncor that it is reasonable for TDUs to
submit the monthly reports 15 days following the last day of the reporting month, instead
of ten days as proposed. The commission disagrees with CenterPoint that the deadline
should be extended to the last day of the month following the reporting month. It has not
been demonstrated that this additional time is necessary and it may delay resolution of
issues that could be identified through the tracking and reporting process.

AEP Companies proposed removing the phrase "on or before" the requested date in
subsection (c), noting that the concern for public safety and liability for connecting
customers prior to the move-in date makes this wording inappropriate. RRI proposed
adding language in subsections (c) and (d) that specifies that the measurements be based
on adherence to ERCOT protocols.
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The commission agrees with AEP that the phrase "on or before" is problematic. It is
noted that if a REP submits a safety-net move in request, new §25.487 requires the REP
to then submit an electronic move-in request. That electronic request would have a
backdated scheduled date and would not be included in the TDU reports.

The

commission disagrees with RRI's proposal to rely on adherence to ERCOT protocols,
because the protocols do not provide timelines for completion of move-ins or
reconnections. The commission amends this subsection to require the TDU to measure
the success of reconnections and move-ins from the scheduled date of the move-in or
reconnection.

§25.490(d), Relaxation of moratorium on disconnection

TXU/Oncor agreed that the moratorium should be lifted if the move-in processes are
working on a timely basis, but recommended lifting the moratorium no earlier than
October 1, 2003. According to TXU/Oncor, this would permit systems to progress and
the market to mature through an additional summer period, so that the move-out
disconnections will begin when the weather is milder and the active summer moving
period has ended. RRI disagreed with TXU/Oncor's proposal, noting that TDUs should
be encouraged to reach the 95% standard for processing move-ins as soon as possible so
that the moratorium and its related problems can be eliminated.
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The commission disagrees with TXU/Oncor that the moratorium should be mandatory
until October 1, 2003. While the commission appreciates TXU/Oncor's concern about
possible problems with the high-volume of move-in transactions occurring during the
summer months, the commission believes that a TDU should be permitted (and
encouraged) to discontinue the moratorium at the earliest possible date that it can
demonstrate and maintain satisfactory performance in processing these transactions. If a
TDU subsequently falls below the standards set forth in the rule, the rule would require
that it re-instate the moratorium.

The commission believes that this approach will

eliminate at the earliest possible date the problems associated with the moratorium that
RRI, CenterPoint, and other market participants have identified.

ARM generally supported proposed §25.490, but recommended modifying the TDU's
reporting requirements to include monthly reporting of both standard and safety-net
move-in requests, and all service reconnection orders by the requested date.

The commission declines to make this change. As noted above, if a REP submits a
safety-net move in request, new §25.487 requires the REP to then submit an electronic
move-in request. That electronic request would have a backdated scheduled date and
would not be included in the TDU reports.

While TXU/Oncor supported lifting the moratorium based on a TDU's success rate of
processing move-in requests, the company questioned conditioning the end of the
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moratorium on the success rate of reconnections. TXU/Oncor pointed out that TDUs are
not currently required to track reconnection success rates and, in fact, there is no common
transaction used to initiate reconnections that would allow such tracking to occur.
Moreover, TXU/Oncor stated that the term "reconnection" is ambiguous and could refer
to all reconnections, including those executed for a move-in request, service issues, etc.
In addition, AEP Companies argued that combining service connection and reconnection
for non-payment under the rule is inappropriate because these transactions are completely
different processes. AEP Companies pointed out that reconnection after disconnection
for non-payment has no influence on the disconnection after a move-out. TXU/Oncor
agreed with AEP Companies and emphasized that reconnections related to issues other
than move-out disconnections should not be a criteria for lifting the moratorium.

The commission disagrees with AEP Companies and TXU/Oncor that TDUs should not
be required to report their performance with regard to reconnection requests.

The

commission is currently reviewing §25.483, relating to Disconnection of Service, to
require specific timelines for reconnection of service when a customer has been
disconnected for nonpayment. The commission finds that it is important to measure the
success rate of a TDU in energizing a premise on time. It is equally important to measure
whether a TDU is meeting requests to reconnect service as it is to measure the success in
initially connecting service.
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AEP indicated that the measurement in subsection (d) for relaxing the disconnection
moratorium is based on the date the customer requests commencement of service and can
create the illusion that the TDU is not conforming to the rules.

AEP Companies

explained that a customer may request a same-day or next-day service connection in a
situation in which construction, permits, etc. are required to complete the move-in,
making the customer's request impossible to meet. Moreover, AEP Companies noted that
Section 15.1.4.1 (Request to Begin Electric Service) of the ERCOT Protocols states that
same-day move-ins will be supported by ERCOT if received by 9:00 a.m., and forwarded
to the TDU within six hours of receipt by ERCOT. Same-day move-ins received after
9:00 a.m. will be processed the next business day.

In addition, AEP Companies

suggested that any backdated move-in request must be excluded from the performance
measurements. AEP proposed modifying subsection (d) to measure move-in requests for
reconnection on the requested date, and if the date of service is at least two days after the
TDU receives ERCOT's order. For a period that is less than this time allotment, AEP
Companies suggested that the TDU be considered in compliance when the order is
completed by the close of the next business day after the TDU receives the order.
TXU/Oncor proposed measuring the success rate according to the date the TDU
schedules execution of a move-in request, not the move-in date requested by the REP.

For the same reasons stated above, the commission amends this section so that the TDU
success rate is measured based on meeting the scheduled date of reconnections and
move-ins, instead of the requested date.
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TXU/Oncor recommended adding a new subsection (f) that requires a TDU to send
notices to REPs in its service areas prior to changing the status of executing
disconnections upon the receipt of a move-out request.

The commission agrees that the notice proposed by TXU/Oncor would be useful for
REPs and would not be a significant burden on TDUs. Therefore, the commission
amends the rule by adding new subsection (f) to that effect.

ARM suggested adding a new subsection to the rule to address the permanent lifting of
the moratorium when the TDU has demonstrated a 95% success rate for 12 consecutive
months.

CenterPoint replied that the 12-month time frame suggested by ARM is

unnecessarily costly and excessive, because there is already a safety-net measure to
support the overarching goal of customers receiving timely provision of service.
CenterPoint supported the three-month provision for demonstrating successful
performance.

OPUC objected to the proposal in the rule to relax the disconnection moratorium on
move-outs. OPUC suggested that the rule require the TDU to show on a continuing basis
that 95% of move-in requests have been processed on the requested date. Specifically,
OPUC recommended that the rule require TDUs that have met the 95% success rate for
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12 consecutive months, to keep continuous records past the initial 12-month period, and
to report to the commission and OPUC upon request.

The commission agrees with OPUC that TDU's should be required to meet the
performance standards in the rule on an ongoing basis. The commission finds that
requiring TDUs to file monthly performance reports with the commission for 12 months
is an appropriate length of time.

In addition, the commission finds that OPUC's

recommendation that TDUs provide a report to the commission only upon request after
the initial 12 months is beneficial to the market, but fair to TDUs because the monthly
reporting requirement would still expire after 12 months.

The commission does not agree that the rule should require TDUs to file the reports with
OPUC upon request. OPUC may access these reports in the same manner as all other
reports filed with the commission. If the commission requests that a TDU file a report
after the 12-month reporting period has expired, OPUC may obtain a copy at that time as
well.

These new sections are adopted under the Public Utility Regulatory Act, Texas Utilities
Code Annotated §14.002 (Vernon 1998, Supplement 2003) (PURA), which provides the
Public Utility Commission with the authority to make and enforce rules reasonably
required in the exercise of its powers and jurisdiction; and PURA §39.101, which grants
the commission authority to establish various, specific protections for retail customers;
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PURA §39.102, which provides for retail customer choice; and PURA chapter 17,
subchapters A, C and D, which deal, respectively, with general provisions relating to
customer protection policy, the retail customer's right to choice, and protection of the
retail customer against unauthorized charges.

Cross Reference to Statutes: PURA §§14.002, 39.101, 39.102, and PURA chapter 17,
subchapters A, C, and D.
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Obligations Related to Move-In Transactions.

(a)

Applicability. This section applies to all retail electric providers (REPs).

(b)

Definition.

For this section, the term "safety-net process" means a process

developed and implemented by the market participants in the Texas retail electric
market in 2002 to ensure that a customer who moves into a premise receives
electric service in a timely manner. The safety-net process should be used for
legitimate purposes and not to bypass standard rules and processes.

(c)

Standard move-in request. A REP shall submit a move-in transaction to the
registration agent electronically, in accordance with applicable protocols and
guidelines of the independent organization to establish service for a new
customer.

(d)

Safety-net move-in request. In the event a REP does not receive a confirmation
that the transmission and distribution utility (TDU) has received the appropriate
move-in request transaction from the Electric Reliability Council of Texas
(ERCOT), and does not receive a valid move-in rejection, the REP shall submit
the move-in request using the safety-net process by noon on the business day
prior to the customer's move-in date.
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In submitting a move-in request using the safety-net process, the REP
establishes its right to serve the customer at the premise identified by the
electric service identifier (ESI ID) from the date the TDU executes the
move-in by connecting service to the premise. The date the TDU executes
the move-in by connecting service to the premise is the effective date for
all wires charges and fees associated with that ESI ID. This date will also
be the effective date for the move-in when the applicable move-in
electronic transactions are processed. The TDU may bill monthly wires
charges and fees to the REP commencing with the effective date, but may
not issue wires charges and fees or consumption records until the REP
submits the electronic transaction.

(2)

The REP shall ensure that the standard electronic move-in transaction is
submitted to ERCOT in accordance with applicable protocols on or before
the fifth business day after submitting the move-in through the safety net
process, even if the physical move-in has already taken place as a result of
being submitted through the safety net process. The REP, ERCOT, and
the TDU shall work to ensure that the appropriate premise information and
enrollment response transaction is sent to and received by the new REP
and that the appropriate drop (due to switch request) transaction is sent to
the losing REP of record as shown in ERCOT's systems.
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Sunset provision for review of safety-net process. By March 1, 2004, the
commission shall, after input provided by market participants, review the safetynet process and determine whether it should be continued.
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Procedures for a Premise with No Service Agreement.

(a)

Applicability. This section applies to all retail electric providers (REPs).

(b)

Service to premise with no service agreement. If a REP finds that a current
occupant at a premise for which the provider is shown as the REP of record in the
ERCOT or TDU system is not the customer with whom the REP currently has a
service agreement for retail electric service:
(1)

the REP may establish service with the occupant. The REP shall obtain
verification of the occupant's authorization to establish service with the
REP consistent with the requirements of §25.474 of this title (relating to
Selection or Change of Retail Electric Provider); or

(2)

the non-affiliated REP may issue a termination notice and the affiliated
REP may issue a disconnection notice to the current occupant. The notice
shall contain the following:
(A)

The date the termination (or disconnection) will occur, provided
that the date shall not be sooner than ten days from the date the
notice is issued;

(B)

For notices issued by a non-affiliated REP to a residential or small
non-residential customer, as those terms are defined in §25.43 of
this title (relating to Provider of Last Resort (POLR)), that the
customer's service shall be transferred to the affiliated REP if the
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customer does not respond within ten days after issuance of the
notice;
(C)

For notices issued by the affiliated REP to residential and small
non-residential customers, as those terms are defined in §25.43 of
this title, that the customer's service shall be disconnected if the
customer does not respond within ten days after the issuance of the
notice;

(D)

For notices issued to large non-residential customers, as that term
is defined in §25.43 of this title, that the customer's service shall be
transferred to the provider of last resort if the customer does not
respond within ten days after the issuance of the notice;

(E)

What actions the customer must take if that customer believes the
notice is in error or desires to establish service with the REP; and

(F)

A statement that informs the customer of the right to obtain service
from another licensed REP and that information about other REPs
can be obtained from the commission.

(c)

Termination of service to residential and small non-residential customer by
non-affiliated REPs. If a non-affiliated REP terminates service to an occupant in
accordance with this section, the REP shall transfer that occupant to the affiliated
REP using the procedures established by the independent organization in order to
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effectuate the termination of contract provision in §25.482(b) of this title (relating
to Termination of Contract).

(d)

Disconnection of residential and small non-residential customer by affiliated
REP. If an affiliated REP disconnects service with the occupant, it shall comply
with the requirements of §25.483 of this title (relating to Disconnection of
Service).

(e)

Termination of service to a large non-residential customer.

If a REP

terminates electric service to a large non-residential occupant in accordance with
this section, the REP shall transfer that occupant to the provider of last resort.

(f)

Prohibition on using move-out transactions. A REP may not submit a moveout transaction, as defined by ERCOT protocols, to effectuate the transfers under
this section.
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Treatment of Premises with No Retail Electric Provider of Record.

Applicability. This section applies to all transmission and distribution utilities
(TDUs) and retail electric providers (REPs) in areas open to retail customer
choice.

(b)

Definition. For this section, the term "no REP of record" means a premise that is
receiving electricity equal to or greater than 150 kilowatt-hours (kWh) in a single
meter reading cycle, but for which no REP is designated as serving the premise in
the TDU's system.

(c)

Obligation of TDUs to identify premises with no REP of record. Each TDU
shall implement the following procedures to identify those premises that have no
REP of record:
(1)

Each TDU shall prepare a No REP of Record List on a monthly basis,
identifying all premises with consumption equal to or greater than 150
kilowatt hours (kWh) in a single meter reading cycle, but no REP of
record in the TDU's Customer Information System;

(2)

Each TDU shall delete a premise from the list if there is evidence of
erroneous meter reads for the premise;
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Each TDU shall cross reference the list with ERCOT's pending orders to
identify any move-in transactions that indicate that a REP is initiating
service at a premise on the list and remove such premises from the list;

(4)

Each TDU shall review safety-net move-in requests to initiate service and
remove such premises from the list; and

(5)

Each TDU shall review its internal systems for pending transactions and
any correspondence from REPs claiming that a premise should be
assigned to the REP. Any corresponding matches of premises shall be
removed from the list.

(d)

Submission of No REP of Record List to REPs.
(1)

Each TDU shall send the No REP of Record List to all REPs offering
service in its service area each month;

(2)

Within five business days after the TDU sends the list, a REP shall inform
the TDU in writing if it has a contract with a customer for a location on
the list. The TDU shall delete all claimed premises from the list.

(3)

Nothing in this section is meant to absolve a REP of its responsibilities
under §25.474 of this title (relating to Selection or Change of Retail
Electric Provider).

(e)

Customer notification. TDUs shall provide notice to all remaining premises in a
standardized bilingual (English and Spanish) format consistent with subsection
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(g) of this section. TDUs may either provide notice by placing door hangers at
each premise or by mailing notice to each premise.

(f)

Wires charges billed to customer with no REP of record. A premise with no
REP of record shall not constitute unauthorized use of service under the TDU's
tariff for retail delivery service approved pursuant to §25.214 of this title (relating
to Terms and Conditions of Retail Delivery Service Provided by Investor Owned
Transmission and Distribution Utilities).

(g)

Format of notice. The notice provided by the TDU to a customer on the final list
of accounts with no REP of record shall have the identifying code #999 printed in
bold letters to enable the REPs to identify customers contacting them as premises
on the No REP of Record List and shall comply with the content requirements of
this subsection.
(1)

The notice shall include the following information and be formatted as
follows:
Date: ________________
Address: ___________________________________
ESI-ID: ____________________________________
DISCONNECT NOTICE
Code #999
The State of Texas requires all customers to have a Retail Electric Provider
(REP) before receiving electric service. Our records indicate that you do not
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have a REP and are not receiving bills for electric service. Thus, you have not
been billed for the electricity used at these premises.

In order to avoid any disruption in your service, you must select and enroll
with a REP no more than ten days from the date of this notice. To ensure
proper identification of your premise, please inform the REP you have a
Code 999 order to process. If you do not enroll with a REP within ten days,
electricity to this address will be disconnected.

If you have already contacted a REP to set up an electric service account, we
urge you to contact your REP to check the status of your request to avoid
disconnection of service.

A list of REPs is listed on this notice. If you have selected a REP and believe
this notice is in error, please contact your REP immediately. You may call the
Public Utility Commission of Texas (PUC) toll-free at 1-888-782-8477 to
address any questions that your REP cannot answer.
(2)

A comprehensive list of REPs serving residential customers in the TDU's
territory, including each REP's toll-free number and website address (if
available), shall be listed on the notice provided to residential premises. A
comprehensive list of REPs serving commercial customers in the TDU's
territory, including each company's toll-free number and website address
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(if available), shall be listed on the notice provided to commercial
premises.

(h)

REP obligation to submit move-in transaction. A REP that enrolls a premise
in response to the TDU notice shall submit a move-in transaction, not a switch
transaction, to the registration agent in accordance with the requirements of
§25.487 of this title (relating to Obligations Related to Move-In Transactions).

(i)

Disconnection of premise with no REP of record. Each TDU may disconnect a
premise with no REP of record no earlier than ten days after the customer
receives the TDU's notification required by this section. Prior to disconnecting
the service for a premise with no REP of record, each TDU shall repeat the
procedures listed in subsection (c) of this section (other than issuing notice) to
prevent the disconnection of a customer who has initiated service with a REP. A
TDU shall not disconnect any premise that has been claimed by a REP in
accordance with this section.

(j)

Expedited reconnection of premise. If a TDU disconnects a premise in error,
the TDU shall reconnect a premise on an expedited basis in accordance with its
tariff and commission rules, whichever process is shorter.
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Moratorium on Disconnection on Move-Out.

Applicability. This section applies to all transmission and distribution utilities
(TDUs) with respect to residential customers.

(b)

Moratorium on disconnection on move-out. A TDU shall not disconnect a
residential premise after receiving a move-out transaction unless the requirements
of subsection (d) of this section have been met.

(c)

Reporting requirement.
(1)

A TDU shall report monthly to the commission its success rate in
processing standard electronic move-in requests for residential customers.
The success rate shall be measured based on whether the meter read and
energizing of the premise is accomplished on the scheduled date. The
report shall omit backdated move-in requests.

(2)

A TDU shall also report to the commission its success rate in processing
requests for reconnection of electric service. The success rate shall be
measured based on whether the re-energizing of the premise is
accomplished on the scheduled date.

(3)

The reports shall be filed with the commission on or before the 15th day
of the month following the last day of the reporting month.
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Relaxation of moratorium on disconnection. Upon approval from commission
staff, a TDU may disconnect residential premises after receiving a move-out
transaction, as defined in the ERCOT protocols. To achieve approval, the TDU
must demonstrate through reports filed in accordance with subsection (c) of this
section that it has for three consecutive months or more processed 95% or greater
of all move-ins and requests for reconnection of electric service no later than the
scheduled date. If a TDU's success rate falls below 95% for two consecutive
months or below 90% in any one month, the TDU shall immediately notify
commission staff in writing, and commission approval shall be automatically
revoked.

(e)

Elimination of reporting requirement.

Once a TDU demonstrates a 95%

success rate in completing reconnections and move-ins on the scheduled date for
12 consecutive months, it shall no longer be required to submit monthly reports,
as required by subsection (c) of this section. However, upon request by the
commission, a TDU shall file a report on its current success rate.

(f)

Notice of moratorium status. The TDU shall notify each REP in its service
territory each time it changes its status, pursuant to subsection (d) of this section,
concerning the moratorium on move-out disconnections. The TDU shall not
disconnect any residential premise prior to completion of this notice.
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This agency hereby certifies that the rules, as adopted, have been reviewed by
legal counsel and found to be a valid exercise of the agency's legal authority. It is
therefore ordered by the Public Utility Commission of Texas that §25.487, relating to
Obligations Related to Move-In Transactions; §25.488, relating to Procedures for a
Premise with No Service Agreement; §25.489, relating to Treatment of Premises with No
Retail Electric Provider of Record; and §25.490, relating to Moratorium on
Disconnection on Move-Out, are hereby adopted with changes to the text as proposed. It
is hereby ordered that §25.486, relating to Establishment of Service for Customers
Disconnected for Non-Payment, is withdrawn from consideration as proposed.

ISSUED IN AUSTIN, TEXAS ON THE 10th DAY OF JULY 2003.
PUBLIC UTILITY COMMISSION OF TEXAS

_________________________________________
Rebecca Klein, Chairman

_________________________________________
Brett A. Perlman, Commissioner

__________________________________________
Julie Parsley, Commissioner

